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Federal Court of Australia

District Registry: Victoria 

Division: General No: VID268/2022

PAUL TIBOR HORSKY
Applicant 

MESOBLAST LIMITED (ACN 109 431 870)
Respondent 

ORDER

JUDGE: JUSTICE BEACH

DATE OF ORDER: 19 October 2022

WHERE MADE: Melbourne

THE COURT ORDERS THAT: 

Consolidation 

1. Pursuant to Rule 30.11 of the Federal Court Rules 2011 (Cth) and section 33ZF of the 

Federal Court of Australia Act 1976 (Cth), the proceeding Oil Surveillance Australia 

Pty Ltd (ACN 092 979 498) ATF D.A Lynch Superfund v Mesoblast Limited (ACN 109 

431 870) (VID303/2022) (Oil Surveillance Proceeding) be consolidated with this 

proceeding Paul Tibor Horsky v Mesoblast Limited (ACN 109 431 870) (VID268/2022) 

(Horsky Proceeding) and the consolidated proceeding be known as Paul Tibor Horsky 

and Oil Surveillance Australia Pty Ltd ATF D.A Lynch Superfund v Mesoblast Limited 

(ACN 109 431 870) to be identified as VID268/2022 (Consolidated Proceeding). 

2. The applicant in the Horsky Proceeding (the Horsky Applicant) and the applicant in the 

Oil Surveillance Proceeding (the Oil Surveillance Applicant) are to be the joint 

representative applicants in the Consolidated Proceeding (the Joint Applicants).  

3. Pursuant to Rule 1.32 of the Rules and section 33ZF of the Act, William Roberts Pty 

Ltd (William Roberts) and Phi Finney McDonald Pty Ltd (PFM) (together, the 
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Lawyers) are granted leave to be jointly named as solicitors on the record for the Joint 

Applicants in the Consolidated Proceeding on the following basis:

(a) ICP Funding Pty Ltd (ICP) ACN 626 526 458 and Omni Bridgeway (Fund 5) 

Australian Invt. Pty Ltd (Omni Bridgeway) fund the Consolidated Proceeding on 

the terms set out in the Joint Funding Terms in Annexure A of these orders; 

(b) the Court notes that ICP, Omni Bridgeway, the Lawyers and the Joint Applicants 

are to, within 14 days of the date of these orders, enter into an 

agreement/agreements which reflects the Joint Funding Terms; 

(c) the Joint Applicants and the Lawyers conduct the Consolidated Proceeding in 

accordance with the Cooperative Litigation Protocol in Annexure B to these 

orders;  

(d) one set of counsel will be engaged to represent the Joint Applicants and the group 

members in the Consolidated Proceeding; 

(e) 

PFM;   

(f) the Joint Applicants will jointly:  

(i) make any interlocutory applications that are necessary in the Consolidated 

Proceeding save for any application in respect of non-common issues;  

(ii) respond to any interlocutory applications filed by the Respondent in the 

Consolidated Proceeding;  

(iii) retain, brief and instruct expert witnesses in the Consolidated Proceeding; 

and 

(iv) conduct the discovery process in the Consolidated Proceeding, including 

the coordination of electronic discovery, requests, processes and 

technology; and 
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(g) the Respondent need only produce one set of any discovery documents to the 

Joint Applicants in the Consolidated Proceeding. 

4. Orders 1 to 3 are subject to the Joint Applicants and the Lawyers providing 

undertakings to the Court in the form set out in Annexure C to these orders within 7 

days of the date of these orders being made. 

5. Costs incurred in the Horsky Proceeding and the Oil Surveillance Proceeding to date 

and hereafter shall be costs incurred in the Consolidated Proceeding. 

6. In the event that the Joint Applicants in the Consolidated Proceeding are required to 

provide security for costs, ICP and Omni Bridgeway will each provide a form of 

security for costs that shall be acceptable to the Respondent, or as otherwise ordered by 

the Court, and in the following proportions: 

(a) ICP to provide 50%; and 

(b) Omni Bridgeway to provide 50%. 

7. In the event that an adverse costs order is made against the Joint Applicants in the 

Consolidated Proceeding, ICP and Omni Bridgeway will each meet any such order in 

the following proportions:  

(a) ICP to provide 50%; and 

(b) Omni Bridgeway to provide 50%. 

Costs Referee 

8. Pursuant to section 33ZF and section 54A of the Act an independent costs referee 

(Costs Referee) be appointed for the purpose of: 

(a) conducting inquiries every six months (commencing from the date of the making 

of these orders) as to the question of whether there is unnecessary or excessive 

work (including any duplication of work) being performed by the Lawyers in the 

Consolidated Proceeding, having regard to: 
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(i) the skills and experience of the Lawyers; 

(ii) the objective of ensuring that the total legal costs are reasonable and 

proportionate; and 

(iii) the objective of minimising, to the greatest extent possible, the legal costs 

incurred through overlapping or duplicated work; 

(b) providing confidential written reports (of no more than 10 pages) to the Court 

(Costs Report) and to the Lawyers every six months (commencing after the date 

set out in paragraph (a) above. 

9. Within 14 days of the date of these orders, the Joint Applicants are to identify a suitable 

tment.  

10. The Lawyers must provide such information, access to personnel and access to 

documents as the Costs Referee requires. 

11. The reasonable fees of the Costs Referee shall be borne equally by the Joint Applicants 

in the Consolidated Proceeding and shall not be recoverable against the Respondent in 

the Consolidated Proceeding. 

12. The costs of any work performed in the Consolidated Proceeding on and after the date 

of these orders that has been identified by the Costs Referee and/or the Court as costs 

relating to work that has been performed by reason of there being two firms jointly 

representing the Joint Applicants and where such work would not have needed to be 

performed if there was only one firm representing the Joint Applicants, are: 

(a) not to be recoverable against the Joint Applicants or group members in the 

Consolidated Proceeding; and 

(b) not to be recoverable against the Respondent in the Consolidated Proceeding. 
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Pleadings 

13. The Joint Applicants shall file and serve a consolidated statement of claim in the form 

set out in Annexure D to these orders within 1 business day of the date of these orders 

being made. 

Other 

14. The hearing of the Carriage Motion (as that term is defined in the orders made on 22 

July 2022) listed on 25 October 2022 be vacated.  

15. The Consolidated Proceeding be listed for a case management hearing on 25 October 

2022 at 10:15am.  

16. The costs of and incidental to the Carriage Motion shall be treated as 

in the cause in the Consolidated Proceeding. 

Date that entry is stamped: 19 October 2022
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